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Reno, Nevada, Chairman-Elect; and Len Young Smith, Chicago, IIli- 
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Powers of Massachusetts, Fred M. Mock of Oklahoma, and Charles L. 
Moore of Ohio. ’ 
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Character and the Law Schools: 
Professional Conduct Should 
Be Emphasized* 


By Homer D. Crotry 


Former Chairman of the California Committee of 
Bar Examiners 


We have seen in recent years the most appalling conduct of lawyers 
in the courtroom. In the New York communist trials and in the Bridges 
case in San Francisco, the tactics of certain defense attorneys richly 
merited sentences for criminal contempt. The activities of some mem- 
bers of the Bar in legislative hearings have outraged public opinion. 
So many cases of breach of fiduciary relations with a client have oc- 
curred as to make one wonder whether the fiduciary principle was ever 
understood by the law student in the first place. Because of the mild 
discipline imposed by the courts in the cases in which it has been im- 
posed at all, the cynical law student may very well conclude that his 
chances of getting away with fraud, or even embezzlement, are very 
good indeed. Too many government lawyers have become so conspicu- 
ous for their misconduct as to lessen the confidence of the people in 
public administration. 


Those lawyers who are criminally inclined fortunately are very 
few. Not nearly so few, however, are the not inconsiderable number 
who at best have a most imperfect idea that the relation of attorney 
and client is one of trust, and who deal with their clients on the basis 
of caveat emptor in the manner of the old-time horse traders. 

In day-to-day practice the relations of attorneys to other attorneys, 
of attorneys to their clients and of attorneys to the courts, are far too 
frequently not merely unpleasant but go to the utmost limits of dis- 
courtesy and rancor. Too often we hear the demands of the Bar for 
better public relations when the root of the trouble can be found in the 
conduct of the lawyers themselves. 

Doubtless the worst of the offenders could be eliminated by more 
effective and active disciplinary action by bar associations and the 
higher courts. In one state at least, New Jersey, there has been notable 
leadership in this direction, but in too many others, the views on dis- 





*Reprinted from the American Bar Association Journal 
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cipline seem closer to those of the New York policeman, who said he 
never arrested any one for anything he did himself. 

Since by far the greater number of men who are called to the Bar 
receive their sole pre-admission legal training in law schools, it is 
apparent that the law schools have a special obligation in character 
formation which ought to be discharged. Cannot the law schools take 
more active steps to eliminate the bad moral risks and to inculcate in 
their students a fine appreciation of the trust relation of attorney and 
client and of the professional duties and obligations of the lawyer? 


Emphasis Is on Legal Principles and Reasoning 


In the law schools the overwhelming emphasis is on instruction in 
legal principles and in legal reasoning. The teaching of ethical and 
professional standards is emphasized in but a minority of the schools. 
Are not the results of this unbalanced instruction the sharpening of the 
abilities for mischief in the criminally or unethically inclined and the 
graduation of the rest with an inadequate knowledge of their profes- 
sional duties and responsibilities? In approving law schools and in 
maintaining that approval, the activities of the Section of Legal Edu- 
cation and Admissions to the Bar of the American Bar Association 
have been directed almost entirely to an examination of the intellectual 
offerings of the law schools. The Council leaves to the law schools the 
selection of their own curricula. As was said years ago, instruction in 
professional responsibility is indeed one of the missing elements in 
legal education.* 


Problems Facing Law Schools Are Numerous and Involved 


We have the largest concentration of law schools and of law school 
population in metropolitan centers. Perhaps only a very small number 
of law students, if any, in the cities are known to any member of a 
law school faculty prior to the time the student applies to enter the 
school. Conditions in this respect are altogether different from former 
days when legal education was in the hands of individual members of 
the Bar. Then, lawyers had unlimited opportunities for observing in- 
timately the boy’s character and for instructing him thoroughly in his 
professional responsibilities. The rise of the law schools and the chang- 
ing character of the country from a predominantly rural to an industrial 
country saw the ending of legal education by reading in law offices and 
the giving of a vastly superior intellectual training in the law schools. 
It also saw the ending of the direct personal influence of the practition- 
er upon the character and training of the man who read law in his office. 
In apparently only one state, Pennslyvania, with its preceptor system, 


1Reed, A. Z. “The Missing Elements in Legal Education,” Annual Review of Legal 
Education, (1929) page 2 ff. 
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is this close contact maintained during the period in which the student 
is engaged in his legal training. Since the war’s end there has been an 
increasing instability in the population and a greater mobility of the 
American people. Moreover, most of the law students today are drawn 
from those who have served in the Armed Forces. Their high school 
or college training usually has been broken. They are trained to kill, 
to maim, and to destroy, and their associations in the services are 
far from the character-forming influences of a good home. Those who 
have been under fire have been under the severest physical and mental 
strains. Hence the problems facing the law schools on the character of 
their applicants are now far more numerous and infinitely more in- 
volved than ever before. 

There are two phases of the character problem, one the elimination 
of bad moral risks, and the other the inculcation of high professional 
ideals. 

What procedures have the law schools evolved to find out whether 
a student is a bad moral risk? From the sampling which I have made 
of admission procedures of many of our law schools, it appears that the 
practices vary greatly and the information obtained on the student’s 
character is usually very limited and, except for some schools, is not 
supported by independent references or investigation. 

It is safe to assume that nearly everywhere the burden of dis- 
covering the “bad moral risks” is placed upon the bar examiners. To 
do so, I submit, is to start too late. Except in those states in which the 
number of applicants taking the bar examination is very small and 
those who do apply are more than likely to be known personally by the 
bar examiners, it is a considerable burden to place upon the committee 
of bar examiners. Unless the bar examiners in many of the states im- 
prove their procedures, it also appears that their investigations of 
character are quite limited. Not only are the law student applicants 
unknown to most bar examiners, but doubtless equally unknown are 
the sponsors and references furnished by the students.’ 


Character Determination Systems Vary Greatly from State to State 


From Will Shafroth’s investigations* it appears that the rejections 
for poor character vary greatly from state to state. In 1933 Pennsyl- 
vania, which has the best system for character determination, rejected 
5 per cent. In California the rejections average about one half of 1 per 
cent and about an equal number do not pursue their applications for 


fear of a turndown. In New York about one half of 1 per cent were 


2Survey of the Legal Profession, Reports of Consultant and the Advisory and Edi- 
torial Committee on Bar Examiners and Requirements for Admission to the Bar, Will 
Shafroth, Ch. 6, page 251 ff. “Character Requirements for Admission to the Bar,” by 
John G. Jackson, 21 The Bar Examiner 115. 

8] bid., Shafroth. 
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rejected and in other states where data are available the turndowns 
were even fewer. It cannot be that in Pennsylvania the number of bad 
risks is ten times greater than in California or in New York. 


Some years ago, when I was a member of the Committee of Bar 
Examiners in California, an anonymous phone call was received tell- 
ing us that an applicant for the bar examination had served a prison 
term for embezzlement. An investigation confirmed the information 
and the applicant was rejected. He had failed to disclose this conviction 
on his sworn application. Because of this we determined to institute 
the fingerprinting of applicants and to get a report on each of them 
from the Federal Bureau of Investigation. A similar unfortunate ex- 
perience led the character committee in one of the New York districts 
to institute fingerprinting of applicants in that district.‘ Excepting for 
one New York district, California and Florida, fingerprinting is not 
resorted to by bar examiners with respect to applicants for the bar 
examination. 


The fingerprinting records made for the California Committee of 
Bar Examiners have turned up quite a number of serious offenses in 
the applicants, some of which were not disclosed by the applicants in 
the application itself. These involved embezzlement, burglary, robbery, 
receiving of stolen goods, forgery, passing bad checks, numerous ar- 
rests for drunkenness, courts martial, assault with deadly weapons 
and other offenses. The information which is conveyed by these finger- 
prints is of inestimable value to the California Committee of Bar 
Examiners. In Florida the experience of the Committee of Bar Ex- 
aminers with fingerprints has been substantially similar to the Cali- 
fornia experience. About 7 per cent of the Florida applicants showed 
charges or convictions of some sort. These charges varied from bur- 
glary, assault with a deadly weapon, armed robbery, lewd behavior, 
drunkenness, to minor traffic violations. 


Fingerprinting Should Be Included in Character Investigation 


Both in California and Florida the bar examiners have found a not 
inconsiderable number of applicants who “forgot” that they had been 
jailed for or even convicted of a public offense. 


The experience in these two states makes it altogether clear that 
there is a widespread need for fingerprinting of applicants for the bar 
examination. Character investigations made of applicants without the 
fingerprinting, except where there is a preceptor system and except 
where the community is so small that the applicant is personally known 
to the bar examiners, leaves altogether too much to be desired.. Many 
‘In re Portnow, 2 N. ¥. S. (24) 553, New York, 1938. 
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cases are caught by the fingerprints which are never caught by other 
types of investigations. Some persons who become aware that finger- 
prints are required in California and Florida go elsewhere. 

Fingerprinting in my opinion should not be undertaken by the 
law schools but should be undertaken by the Committees of Bar Exam- 
iners of each state and in the District of Columbia. Fingerprinting 
should also be required at the time the applicant registers for the study 
of law and at the time he applies to take the bar examination. Copies 
of the fingerprinting records should be made available to the dean of 
the law school attended by applicant, and the applicant should be re- 
quired to give his consent in advance to this procedure. 

As far as law school applications are concerned, some law schools 
make no independent check whatever on character, nor do these law 
schools ask any questions in their applications which might put them 
on notice that a particular applicant should be investigated further. 
At one school the dean stated that since most of his students came from 
the university with which the law school was connected, no inde- 
pendent check was made as he felt sure any irregularity would quite 
likely have turned up while the man was in college and that if his col- 
lege record was clear there was little need to inquire further. 

A few schools inquire into a man’s military record and ask whether 
or not he was honorably discharged. In some a copy of his severance or 
discharge record must be furnished to the law school. Occasionally the 
schools ask whether the student has ever been disciplined in college 
for either scholastic or other reasons. Some ask whether the applicant 
has ever been convicted of a crime. Inasmuch as some applicants con- 
strue their questions very literally, they fail to disclose that they have 
been charged with a crime, in those instances where the application 
merely asks whether they had been convicted of a crime. Some schools, 
therefore, ask whether the applicant had ever been charged with a 
criminal offense (other than a traffic offense) or had ever been ac- 
cused in courtmartial proceedings. Many schools limit their questions 
to the applicant’s academic record. In a few schools applicants are 
asked to list the names and addresses of references and the school 
writes to these references for information concerning the applicant. It 
is quite unlikely that names furnished by the applicant would give 
anything other than a favorable reference. One dean wrote, “We have 
found in the past that letters of recommendation are not too helpful 
and indeed are not valuable at all unless a confidential letter is received 
directly from the person who is giving the evaluation.” 

In some law schools letters are required from college instructors. 
These usually are of greater value than letters furnished by applicant’s 
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references. In furnishing letters of reference, the California Committee 
of Bar Examiners has discovered a peculiarly blind side in the profes- 
sion. Many lawyers appear to be unwilling to give an unfavorable 
letter of reference to a lawyer who is moving to California. In at least 
one instance, we found that the home town lawyers were so anxious 
to get rid of their brother who was migrating to California that it was 
agreed that no unfavorable letter would be written about him. There 
are similar experiences elsewhere. In the Portnow case,° the court, 
commenting on certain affidavits certifying to Portnow’s good char- 
acter which were false in important particulars, stated: 


“Those who make affidavits are held to a strict accountability 
for the truth and accuracy of their content. Lawyers, particularly, 
should be helpful to the court in its endeavors to keep the profes- 
sion free from those unfit, rather than obstructive in thwarting 
the efforts of the Character Committee by verifying affidavits 
with reckless disregard for the truth.” 


Law School and Bar Examiner Co-operation Is Important 


It is a matter of major importance for law schools to ascertain as 
many facts as possible about a student’s character at the time he is ad- 
mitted. In many states an applicant is required to register with the 
Committee of Bar Examiners before he commences the study of law. 
In some of these states a preliminary character check is made, but this 
is not the rule in every state of the United States.° In this field it is of 
the utmost value for bar examiners and law schools to communicate 
with each other as to their findings on an applicant’s character. If a 
student knows that his character record will be submitted to his law 
school dean, there will be much less effort made to put anything over 
on either the bar examiners or the law school. In many cases it would 
doubtless have the result of keeping certain bad moral risks from 
applying to study law at all. 


The bar examiners in only a few states, California, New York and 
Ohio among them, make any inquiry as to the loyalty of the appli- 
cant to the United States of America.’ In California the law prohibits 
the admission to practice of any person who advocates the overthrow 
of the Government of the United States or of the State of California 
by force, violence or other unconstitutional means.’ There seems to 
be great reluctance in many schools to inquire into the loyalty of ap- 
plicants for admission as to whether or not such applicants are or ever 
‘Sn re Portnow, supra, Note 4, at page 556. 

“Preliminary Report on Character Requirements for Admission to the Bar,” by 
John G. Jackson, 21 The Bar Examiner 115. 


bid. 
SCalifornia Business and Professions Code §6064.1. 
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have been members of the Communist Party. Doubtless the fear of 
being accused of witch-hunting has caused many of the authorities to 


lean in the opposite direction. It is somewhat naive to think of a Com- 
munist as being a member of just another political party and not as an 
active agent of the Soviet Union. Is there not more reason than ever 
to inquire of a law student whether he belongs to such party when, 
after his education is completed, he is to become an officer of the court 
whose very existence it is his avowed purpose to harm? Inquiring into 
the loyalty of law students to the Government of the United States, I 
submit, is not a subject from which either bar examiners or law schools 
should shy away. 

It is submitted that applicants to each law school should be asked 
to fill out a detailed application which will at least give information 
which puts the school authorities on notice as to whether the appli- 
cant should be investigated further. There is every reason to require 
that applicants furnish a physician’s certificate, mailed by the doctor 
direct to the school, which would indicate in the physician’s opinion 
whether or not there had been any history of insanity or mental insta- 
bility. After long and bitter experience in California, the character 
questionnaire was worked out by the Committee of Bar Examiners, 
and the applicant must answer these questions under oath. I recom- 
mend such a questionnaire to every law school.’ This questionnaire 
requires each registrant to give complete information about (a) arrests 
as well as convictions, no matter how minor, (b) interests in civil pro- 
ceedings, and charges of fraud, either formal or informal, (c) com- 
mitments to any institution, (d) unsatisfied judgments, (e) suspen- 
sions and expulsions from educational institutions, (f) past employ- 
ments and the circumstances concerning the termination of employ- 
ment, (g) denials of licenses, (h) discipline in each office or profes- 
sion held by the applicant, (i) conditions surrounding the separation of 
applicant from military service, and (j) courts martial. It also asks 
“Is there any incident of a derogatory nature in your life not called for 
by the foregoing questions which may have some bearing on your 
character and fitness to practice law?” The questionnaire should be 
recommended as well to the bar examiners in every state. 


Ethics and Functions of a Lawyer Should be Taught in Law School 


Equally important with the necessity of eliminating the bad moral 
risks from law school is the inculcation by the law school of profes- 
sional standards and an exposition of the functions and conduct of the 


*Questionnaire of the Committee of Bar Examiners of the State Bar of California 
for Registration of Law Students. Failure to disclose under oath charges involving 
previous criminal offenses is a ground for disbarment. Spears v. State Bar, 211 Calif. 


183 (1930). 
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lawyer. Although the bar examinations in a few states contain ques- 
tions on legal ethics, the examiners in a number of others, California 
included, have given up asking questions upon legal ethics in the bar 
examination on the rather solid belief that those who are inclined to 
be most unethical are likely to be the best informed as to professional 
requirements. This is a function which can best be handled by the law 
schools. It is not something which is acquired by reading or even 
close study of the Canons of Ethics of the American Bar Association. 

In the teaching of ethics and the functions of a lawyer, Professor 
Cheatham found the widest variations in the law schools.'® In some 
schools the course was required, in others it was optional. In those 
schools in which the course was optional enrollment was usually low. 
Instruction in some schools was merely an occasional lecture. In a few 
schools lectures were given by members of the faculty, in others by 
members of the Bench and Bar, as well as by individuals who were 
not lawyers. There appears to be wide agreement that the law schools 
are not doing nearly as good a job in inculcating professional stand- 
ards as the deans believe could be done. Some deans are decidedly dis- 
couraged by the lax attitude of the profession and of the members of 
the disciplinary bodies in the enforcement of standards. One dean 
whom Professor Cheatham quotes"! states: “Students are discouraged 
with what they see and hear about our profession. Nothing would help 
the teachers in this area so much as the sight and sound of activities in 
Bar Associations directed toward the elimination of the unfit and dis- 
honest.” Another dean pointedly stated: “I think it may be conceded 
that Honesty cannot be taught, but two aspects of an ethics course 
outweigh that argument. Some mistakes are due to ignorance which a 
school can prevent; and the lawyer’s place in society should not be 
ignored by a law school.””” 

At Southern Methodist University School of Law a course is given 
on the legal profession and the law school utilizes the services of 
leading members of the Texas State Bar and the Texas judiciary. 
Robert G. Storey, Dean of the School of Law, said of this: “We think 
so much of the course that it is not only required but we would not 
consider graduating our students without the course, which emphasizes 
the lawyer’s responsibility to his client, to the public and his pro- 
fession.”** 

There are several modern case books available on the inculcation 
of professional standards. Each of these contains not only cases relating 
to disciplinary proceedings, but includes valuable material on the his- 
"MBL The Bar Ezaminer 58 ff. 


2] bid., page 64 
13] bid., page 69. 
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tory and organization of the profession, the application of sanctions by 
the courts, the activities in getting and declining practice, the activ- 
ities of a lawyer relating to fees, of an advocate in both a civil and a 
criminal case. The need for this type of course has been well expressed 
by Professor Harris.’* He says: 


“Probably the most difficult task which the young lawyer faces 
is the fixing of his first fee. We find our students keenly interested 
in how to strike that proper balance between service to client and 
compensation to counsel. Contingency fee contracts are not used in 
England. Although popular in America they are subject to positive 
limitations of which young lawyers should be apprised. And what 
of the other rights and liabilities between attorney and client? 
When may a lawyer take an assignment of part of a cause of action 
which he is handling for his client? Under what perils does a 
lawyer deal with the property of his client in litigation? Are these 
matters less difficult than landlord’s liens or the rights of me- 
chanics against contractors? A lawyer may practice his whole life 
without ever handling a problem involving mechanic’s liens, but 
he cannot talk intelligently to his first client without knowing 
something about the relationship of attorney and client.” 

At the law school of the University of Southern California a course 
in the legal profession has been started under the inspiration of Judge 
Philbrick McCoy." In this course members of the California State Bar 
and the California judiciary are the instructors. They meet with the 
upper-class students at dinner one evening a week during the spring 
term. Then follows a lecture on particular subjects concerning the legal 
profession and professional responsibility, with a discussion period 
afterwards. All of the lecturers are active either on the bench or at the 
bar in Southern California. The law school has kept the subject on an 
exceedingly practical level and has reduced the volume of anecdotes 
to a minimum. Nothing is more deadly to law students than to have 
some ancient member of the profession talk about legal ethics and give 
nothing to them except excerpts exhibiting his past glories. 

In conclusion it appears from abundant evidence that much more 
could be done by law schools and bar examiners in screening out bad 
moral risks than is the case today. If it were possible to adopt the Penn- 
sylvania preceptor system throughout the country, many of our prob- 

wa ddregs of Philbrick hcCoy, “The Teaching of Professional Responsibility,” paper 
read at the annual meeting of the Section of Legal Education and Admissions to the 
Bau 202 Seo Orie L. Phillips and Philbrick McCoy, Conduct of Judges and Lawyers. 
A Study of Professional Ethics, Discipline and Disbarment. A Final Report for the 
Survey of the Legal Profession under the Auspices of the American Bar Association, 


1952, Ch. 3 
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lems would be far better attended to than they are today. The adoption 
by the law schools of a questionnaire with searching questions con- 
cerning a student’s moral character is vitally necessary. In each juris- 
diction, the bar examiners should call for the fingerprinting of appli- 
cants when they register for the study of law, and should make avail- 
able the fingerprinting information, together with the applicant’s ques- 
tionnaire, to the dean of the law school where the student attends. By 
the adoption of these practices many of the bad risks will be discovered. 
No claim can be made that these procedures will furnish a panacea and 
that all moral risks will be discovered and eliminated. Most law stu- 
dents, at the time they enter law school, even under the trying condi- 
tions of today, do not show character deficiencies. These are not found 
out until later, in actual practice. However, many young lawyers go 
wrong merely through ignorance rather than design. To remedy this 
difficulty, the law schools should give adequate courses on the profes- 
sional responsibilities in the hope of inculcating in each student a deep- 
seated appreciation of his position as a lawyer, and to inform him of 
what is expected of him at the Bar. This instruction should be required 
and be pursued systematically, using active practitioners and judges io 
assist the school. In this field the law schools will have no difficulty 
whatever in getting leaders of the Bench and Bar to co-operate en- 
thusiastically with them. 

Such a course should profoundly influence the law student in his 
conduct and should impress on him that he must do nothing either 
professionally or personally which would bring disgrace on his profes- 
sion.’* In such a course also the student will learn that his. relations 
with his clients are those of trust and that he cannot violate the fiduci- 
ary principle with impunity. 

See In re Howell, 89 A. 2d (N. J.) 652, 654: ... A lawyer who attempts to avenge 
real or fancied personal grievances by resort to a personal code offensive to the criminal 
laws is deficient in that degree of fair private and professional character that the public 
rightly expects of every member of the bar. His office is a very badge of respectability 
and his conduct sullies the office. He “invites and merits stern and just condemnation.” 
Cf. Canon 32. His conduct perforce imperils not him alone but the honor and integrity 
of his profession which depends for its very existence upon public trust and confidence. 
The spectacle of a lawyer criminating himself by the perpetration upon another of an 
assault instead of redressing his alleged grievances under law, necessarily prejudices, 
in the eyes of “just men,” not him alone, but his fellows also. Discipline must be im- 
posed not primarily to punish him but to give assurance to the public that the profes- 


sion is deserving of its trust and confidence and will demand that all lawyers meticu- 
lously adhere to the high standards imposed by the profession upon itself. 
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Michigan Bar Examinations* 


By G. DoucGLas CLAPPERTON 
Member, Michigan Board of Law Examiners 


In order to be eligible to practice law in Michigan, one must bea 
citizen of the United States, and in addition to a legal education, have 
a general education consisting of two full years of undergraduate 
courses for which credit toward a college degree is given. However, if 
a lawyer has been admitted to practice in another state and actively 
has practiced law there for at least three years out of the five years im- 
mediately preceding his application to be admitted to practice in Mich- 
igan, he may be admitted, without taking any examination, after the 
Michigan Board of Law Examiners has satisfied itself upon indepen- 
dent investigation of his moral character and legal ability. By Act 303, 
Public Acts of 1949, the five-year period may be extended by the 
Supreme Court upon application. 

If the applicant has not practiced law in another state for the re- 
quired period, he must pass a bar examination given by the Michigan 
Board of Law Examiners. To qualify for the examination, he must have 
had the general education described above, and be a graduate of a 
reputable law school in the United States. What constitutes a prima 
facie reputable law school has been determined by the board, to be one 
approved by the American Bar Association. A peculiar exception is 
made by statute, permitting a small per cent of special students in 
Michigan law schools to take the bar examination although they have 
not had the prescribed two years of college preceding law school. 

The statutory provisions governing admission to practice law are 
sections 601.49 to 601.57, inclusive, of the Compiled Laws of 1948, and 
subsequent amendments. Section 601.51 creates the five-member board 
of law examiners, appointed by the governor on the nomination of the 
Supreme Court, for a term of five years. The term of one member ex- 
pires on June 30 of each year. The member whose term first expires is 
president, and a secretary and treasurer are elected from the members. 
The Clerk of the Supreme Court acts as assistant secretary and treas- 
urer, and has custody of the records and files of the board. 


Passe Subjects 
Bar examinations are held each April and September and cover 
subjects which are determined by the board. The present subjects 
were selected in 1943, after a long period of study and consideration, 
*Reprinted from the Michigan State Bar Journal 
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and became effective in September 1944. For many years, examina- 
tions had been given in the following 16 subjects: real property, con- 
tracts, torts, criminal law, agency, partnership, bills and notes, corpora- 
tions, domestic relations, evidence, pleading and practice, bailments 
and carriers, equity, mortgages, constitutional law, and trusts and 
wills. The applicant was required to pass 12 out of the 16 subjects, 
to each of which three questions were devoted. The examination was 
spread over five half-day sessions, three subjects being given at each 
period, except one when four subjects were covered. Each of the five 
members of the board prepared questions in the subjects for one of the 
half-day sessions. The questions then, as now, were almost entirely 
adopted from actual appellate court decisions of the various state 
courts and the federal courts. 

In the course of time, in the actual practice of law, the relative 
importance of the various subjects in the law has changed. Moreover, 
in the study of law, as reflected in the curricula of the best law schools, 
the emphasis on them has changed. For example, a few years ago one 
of the great law schools of the country put into effect a new curriculum, 
after five years of painstaking study by a distinguished committee. 
Groupings and arrangements of different branches of the law have 
been changed, through the years, in the better law schools. As our so- 
cial and economic life changes, so must the preparation of a lawyer be 
adapted to such changes. The selection of law subjects to be covered in 
a bar examination is of vital importance, and places a great responsi- 
bility on law examiners. A student in law school, with elective sub- 
jects to choose from, who knows he is going to practice in Michigan, 
may want to study as many of the Michigan bar examination subjects 
as he can, and if they are out of date, he may be wasting valuable time 
much better spent in other fields of the law. 


Fail Half, But Pass 


The board felt that changes should be made in the bar examination 
subjects, and also in the method of grading. When the applicant was 
required to pass in 12 out of 16 subjects, a passing grade in basic sub- 
jects such as contracts or real property carried no more weight than a 
passing grade in less important subjects, such as bailments or domestic 
relations. Moreover, in grading a paper in one subject, in which three 
questions are asked, a passing grade must be given to an applicant who 
has two well reasoned answers, even though he falls down on the third. 
Any other method of grading would be unfair. Thus, it was theoreti- 
cally possible for an applicant to pass the bar examinations and yet fail 
in half the questions. For example, he could fail in all 12 questions in 
four subjects, fail in one question in each of the other 12 subjects, thus 
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flunking 24 questions out of 48 given, but still, having given two well 
reasoned answers in each of 12 subjects, he would get by. Of course, 
this never happened, as far as I recall. 


A New Section 


When the board adopted the present subjects, domestic relations 
was dropped. Bailments and carriers, partnership, and agency were 
dropped as separate subjects. Bailments and carriers were grouped with 
contracts; and partnership and agency were grouped with corpora- 
tions, under the heading of business associations. This is in keeping 
with the grouping in most good law schools. Subjects which the board 
felt were very fundamental and important were “weighted” by giving 
more questions in them. The old method of grading by subjects was dis- 
carded, and grading was done by questions instead. The number of 
questions was reduced to 40, and the applicant now is required to get 
a passing grade in 30 out of 40. There are still five half-day examina- 
tion sessions, at each of which eight questions, covering two subjects, 
are given. The subjects and the number of questions are as follows: 


I, UE GU I aeetieictchiessentaineenitenctaptcecnltcctencesnine 4 questions 
Wills and trusts (including decedents’ estates and future 

ND nncccccstesensetanncsnseebnesadctetnamcantignitnitalbmctiatabdindalalins 4 questions 
Contracts (including bailments, bills and notes, and sales) 5 questions 
MINUS intinsidtcissininisspcniecnniivenneienteciapamaneeaimntnilaieiamaalaiadiaiaMiidiandinalanadaies 3 questions 
Constitutional and public law (including administrative 

law, public officers and utilities) -.....222..22...--.----- 5 questions 
Criminal law amdl srocumcbuar eons 3 questions 
Business association (including agency, partnership and 

Fe 5 questions 


Creditors’ rights and securities (including attachments, 
garnishment and mortgages on real and personal 


IID cnvssiqisvnevininnntipiionedmnniincnaniimenabitimitiagaaliiiibeianiis 3 questions 
Practice—both trial and appellate (including evidence and 

SII. sssusspstsisbinsbatniplaiilabtetinn:ssiiicsiiibaenletiiiela tna thanasaaiaay lens 5 questions 
Equity and equity procedure...........-.......-..-.------ses-eeeseeeeeeeeeeees 3 questions 


Other States 


There has always been considerable disagreement among boards 
of law examiners of the different states in the matter of subjects for 
bar examinations. In at least 90 per cent of the states, however, there 
are 11 subjects which those responsible for selecting bar examination 
subjects consider essential, namely, contracts, criminal law, real prop- 
erty, evidence, pleading, torts, constitutional law, corporations, equity, 
agency, and negotiable instruments. 
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Reasoning Most Important 


I think a very good argument can be made for limiting a bar ex- 
amination to the subjects which are universally considered basically 
essential. The list of 11 subjects might even be reduced to nine, elimi- 
nating agency and negotiable instruments. The number of questions 
asked in each subject could be increased. A bar examination should 
test whether an applicant has learned to use legal principles, and not 
whether or not he has memorized a certain number of legal rules. It 
should be designed to test his ability to think like a lawyer. It can be 
argued that if an applicant can get a passing grade in a fair number 
of questions in the fundamental subjects, demonstrating his ability to 
apply the fundamental rules to fairly complicated sets of facts, he can 
find his way about in other fields of law. 

Lawyers differ even as to what are the basic fundamental subjects. 
I think no jurisdiction limits the bar subjects to nine, or even to 11, and 
most states cover many more than that. In Michigan ten broad subjects 
are covered, but in some of them are grouped subjects which are 
treated separately in other states. I think that we have at least improved 
upon our former selection, and that most lawyers would agree that the 
fundamentals are included. 


Who Prepares the Questions 

Some time prior to each bar examination, each of the five members 
of the board prepares the eight questions in each of the five sets. The 
questions are “case” questions, adopted from decisions of courts of 
last resort. This is a job that must be very carefully done, requiring 
considerable research in the field of law involved, to find cases which 
will present good questions of law. The wording of the questions is very 
important, in order to focus the attention of the examination writer on 
the legal issue involved. The examiner prepares a brief memorandum 
on the law of the case, in the form of an answer, with citations of au- 
thorities. Copies are sent to the other members of the board for criti- 
cism, and at a meeting before the examination the questions are re- 
viewed carefully. No holds are barred in criticism of each other’s ques- 
tions. This has proved extremely valuable, especially in the phrasing 
and wording of the questions, which is of the first importance. The ex- 
aminers who have not prepared a particular set of questions are more 
apt to spot inadequate phrasing and may suggest improvements in 
wording which are overlooked by the one who has done the research 
and prepared them. The questions, which actually are the product of the 
combined efforts of the entire group, are then sent to the Clerk of the 
Supreme Court, the ex-officio assistant secretary of the board, who has 
them printed. 
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How Papers Are Graded 


For several years the examinations have been given at the Univer- 
sity of Michigan Law School, because it has better facilities than any 
place we have found. They are given usually on Thursday, Friday and 
Saturday mornings. Blue books and scratch paper are furnished by 
the board. Each applicant is given an envelope with a number on it, and 
puts his name and address in the envelope. The number is the only 
identification which appears on his blue books. The clerk keeps the 
record of the names and numbers, which are not known to the board, 
so that the answers are all read and graded anonymously. Each half- 
day session, at which eight questions are given, is limited to three 
hours. One member of the board must be present during each session; 
and proctors are employed for the examinations. 

During the years I have served on the Board, I can confidently 
say that there has been very little cheating in examinations. We have 
had a few instances of deceit, and of course they are tragic; because 
anyone caught cheating is through with the profession of law before 
he starts. 

Each member of the board reads and grades the blue books in the 
set of questions which he has prepared. It takes a month or six weeks 
to do this since all of us are practicing lawyers, with limited time for 
the work. There is also a limit on the amount of time one can read and 
grade blue books at a stretch and do justice to them. From five to 
ten blue books is quite enough at one sitting. After a member has fin- 
ished his task, he sends his grades in to the clerk, who records them. 

Grading of answers is based on the applicant’s ability to hit the 
legal issue involved, and to give good lawyer-like reasoning for his 
decision. Law is not an exact science, like mathematics. The fact that 
the applicant gives a decision different from that of the court in the 
source case is sometimes of little importance. There are at least two 
sides to every case, and two or more theories of the law of the case. 
Frequently an applicant should be given a high grade for a wrong 
decision; or he should be flunked, even though he happens to arrive 
at the same decision as the court. He may be correct, for example, when 
he says that the plaintiff should have judgment in a given case, but if 
he gives an absurd reason for the plaintiff’s victory, he is not entitled to 
much credit. 

The passing mark is 75. In grading blue books, we try to grade in 
accotdance with the excellence, or lack of it, shown in the answers. 
Many blue books are discouraging. Frequently, however, we get really 
brilliantly written blue books, and once in awhile we enjoy the ex- 

(Continued on page 128) 
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Admissions to Bar by 
Examinations in 1952 





1952 Number Number Percent Total Total Percent 
State Examination Taking Passing Passing Taking Passing Passing 
eee February ........ 17 9 53% 
| Slee 17 12 71% 34 21 62% 
CE | January ........ 19 19 100% 
Ree 55 54 98% 74 73 99% 
Arkansas................----- March ....:........ 39 18 46% 
July 66 30 45% 105 48 46% 
California..................../ CS ae 757 463 61% 
October ........... 953 507 53% 1,710 970 57% 
3 NS ee EAS 143 83 58% 
December ....... 87 46 53% 230 129 56% 
Connecticut................ eee 141 98 70% 
December ....... 71 49 69% 212 147 69% 
Delaware................-.... epee 7 4 57% 
September ..... 14 10 71% 21 14 67% 
Dist. of Columbia.....June ................. 567 308 54% 
December ....... 431 207 48% 998 515 52% 
OS ee aren ...........- 31 11 36% 
October ........... 72 45 63% 103 56 54% 
0 “re! pee 248 102 41% 
December ....... 111 56 50% 359 158 44% 
| ae ess 17 16 94% 
Apoat ........... 26 19 73% 43 35 81% 
Tllinois.......... . eee 522 370 71% 
aes 583 357 61% 1,105 727 66% 
SS eae | FRR 76 58 76% 
October ........... 133 108 81% 209 166 79% 
Iowa..........- February ....... 39 37 95% 
0 eS 111 107 96% 
October ........... 33 32 97% 183 176 96% 
En Te. February ....... 47 45 96% 
I ced cacnacees 63 61 97% 
September ..... 16 15 94% 126 121 96% 
Kentucky................---- February ......... 36 30 83% 
ee 1 96 17% 161 126 78% 
Louisiana..................-. | ae 51 43 84% 
|e 34 24 71% 85 67 79% 
SS ee February  ....... 32 25 78% 
Aue .......... 65 45 69% 97 70 72% 
Maryland................-.-- ge 220 110 50% 
AS 301 151 50% 521 261 50% 
Massachusetts........... SERS oe 671 267 40% 
December ..... 462 151 33% 1,133 418 37% 
ee Cee eases 247 167 68% 
September ..... 380 218 57% 627 385 61% 
Minnesota.............-.--.- ee 34 26 76% 
eee 172 140 81% 
October ......... 49 42 86% 255 208 82% 
Mississippi.................. February ....... 41 30 73% 
_ Sees 45 35 78% 86 65 76% 
Migsouri.............:......-. February ....... 98 89 91% 
(| ES 181 91% 
October ........... 41 32 78% 339 302 89% 
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Admissions to Bar by 
Examinations in 1952 





1952 





Number Number Percent 








State Examination Taking Passing Passing 
ene Cer ......... 18 11 61% 
Nebraska................-.--- February  ........ 10 10 100% 

(ee 119 110 92% 

I ces EES 10 6 60% 
September .... 20 12 60% 

New Hampshire........ oa .......... 48 30 63% 
New Jersey........--------- January 134 64 48% 
pO eee 159 102 64% 

RIE ccsccesss 150 95 63% 

New Mexico..............- March. ......... 18 13 72% 
August - a 22 58% 

Mow Tati. a.s.... a 1,120 418 37% 
OS > aes 1,940 995 51% 

November .. 1,249 508 41% 

North Carolina.......... August ............ 201 159 78% 
North Dakota............. eee — 44 90% 
Nat ets cece February  ........ 303 261 86% 
: ee . 528 455 86% 
Okishoma................... February  .......- 81 62 717% 
I a icscsccecnts 93 87 94% 

i DO aceite 117 53 45% 
Pennsylvania............. January ......... 287 123 43% 
_ aaa 424 285 67% 

Rhode Island.............. a 38 73% 
September .... 53 30 57% 

South Carolina........ I 2 htuatoectaneeoee 44 37 84% 
October _ .......... 61 44 72% 

South Dakota............ February ........ 3 3 100% 
, CR 4 4 100% 
Tennessee...................February ......... 91 48 53% 
CO ae 112 89 79% 

, eee DO nc 231 166 72% 
pS ee 214 149 70% 

October ............ 157 94 60% 

i ieiciccecccbicascomasciousad 2s 38 32 84% 
October ............. 31 27 87% 
CE September ...... 15 10 67% 
ee en 275 170 62% 
December ........ 210 63 30% 
Washington................ January .......... 112 94 84% 
| ae 129 96 74% 

West Virginia............ March ............. 17 14 82% 
September .... 30 22 73% 
Wisconsin................... PN fensincctsdsion 30 22 73% 
Wyoming..................-. ID fis savcseecbatincins 21 21 100% 
December _ ...... 9 9 100% 

NI iscsi ecco 17,871 10,465 59% 
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Total Total Percent 
Taking Passing Passing 











18 11 61% 
129 120 93% 
30 18 60% 
48 30 63% 
443 261 69% 
56 35 63% 
4,309 1,921 45% 
201 159 78% 
49 44 90% 
831 716 86% 
174 149 86% 
117 53 45% 
711 408 57% 
105 68 65% 
105 81 717% 
7 7 100% 
203 137 67% 
602 409 68% 
69 59 86% 
15 10 67% 
485 233 48% 
241 190 79% 
47 36 77% 
30 22 73% 
30 30 100% 
17,871 10,465 59% 















1952 

Exami- First-Timers 

State nation Taking % Pass. 
Alabama...........-.- Feb. ...... 15 47% 
July ...... 15 73% 
Arizona.............--- Jan. 18 100% 
July ...... 49 98% 
Arkansas... March 16 56% 
July ...... 23 74% 
California...... April 261 59% 
Oct. 731 61% 
Colorado...............June 113 58% 
Dee. < 44 80% 
Connecticut......... June 116 73% 
Dec. 42 71% 
Delaware........ May 4 50% 
Sep. 13 69% 
Dist. of ColumbiaJune ...... 455 61% 
ee eds 291 54% 
Florida....... ...March 25 40% 
oS eee 60 39% 
ee April 16 94% 
Aug. 25 76% 
Illinois................... March 335 73% 
July ..... 451 66% 
Indiana...... .. April 55 80% 
i or 123 85% 
es Feb 39 95% 
June 110 97% 
iS See 32 100% 
Kansas...... _ — 45 96% 
June ...... 63 97% 
Sep. ...... 16 94% 
Kentucky.. Ven. «2... 21 90% 
June ...... 116 81% 
Louisiana... March 47 85% 
sahy ...... 25 80% 
Maine...... Feb. 15 73% 
Aug. ... 57 74% 
Maryland...... March 104 68% 
duly ...... 207 52% 
Massachusetts.....July ...... 407 52% 
Dec. 130 37% 
Michigan........... April 158 80% 
foo. —... 327 64% 
Minnesota........... March 26 85% 
July ...... 166 82% 
Oct. 25 88% 
Mississippi.......... We Sc: 34 76% 
, Oe 40 83% 
Missouri................Feb. ...... 83 92% 
June ...... 189 91% 
Oct 33 82% 


First-Timers and Repeaters in 1952 








Percent 
% Repeaters Repeaters 
to Total % Passing for Yr. to Total 
Repeaters Taking First- Taking 
Taking % Pass. Exam. Timers Repeaters 1952 
2 100% 12% 
2 50% 12% 60% 75% 12% 
1 100% 5% 
6 100% 11% 99% 100% 9% 
23 39% 59% 
43 30% 65% 67% 33% 63% 
496 63% 66% 
222 29% 23% 60% 52% 57% 
30 57% 21% 
43 26% 497% 64% 38% 32% 
25 52% 18% 
29 66% 41% 73% 59% 25% 
3 67% 43% 
1 100% 7% 65% 75% 19% 
112 29% 20% 
140 35% 32% 58% 32% 25% 
6 17% 19% 
12 50% 17% 58% 39% 17% 
1 100% 6% 
1 0% 4% 83% 50% 5% 
187 67% 36% 
132 46% 23% 69% 58% 29% 
21 67% 28% 
10 30% 8% 84% 55% 15% 
ee 0% 
1 0% 1% 
1 0% 3% 97% 0% 1% 
2 100% 4% 
ee 0% 
— ee 0% 96% 100% 2% 
15 73% 42% 
9 22% 7% 82% 54% 15% 
4 75% 8% 
9 44% 26% 83% 54% 79% 
17 82% 53% 
8 38% 12% 74% 68% 26% 
116 34% 53% 
94 35% 31% 61% 34% 40% 
264 20% 39% 
332 31% 72% 49% 26% 52% 
89 45% 36% 
53 19% 14% 69% 35% 23% 
8 50% 24% 
6 67% 3% 
24 83% 49% 83% 74% 15% 
7 57% 17% 
5 40% 11% 80% 50% 14% ° 
15 87% 15% 
11 73% 5% 
8 63% 20% 90% 76% 10% 


Georgia, Ohio and Texas did not furnish separate fig 
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ures on first-timers and repeaters. 








Repeaters in 1952 


First-Timers and 











Percent 



































% Repeaters Repeaters 
1952 to Total Ch Passing for Yr. to Total 
Exami- First-Timers Repeaters Taking First- aking 
State nation Taking % Pass. Taking % Pass. Exam. Timers Repeaters 1952 
Montana..........------ Pee 11 64% 7 57% 39% 64% 57% 39% 
Nebraska.......-.----- Pe: 10 100% 0 0% 
June 119 92% me) ede 0% oS 8 « 0% 
Nevada..........-.------ March 8 75% 2 0% 20% 
Sep. 17 71% 3 0% 15% 72% 0% 17% 
New Hampshire.June ... 40 68% 8 38% 17% 68% 38% 17% 
New Jersey......--.Jan. --.--- 67 54% 67 42% 50% 
June ... 90 78% 69 46% 43% 
a 104 69% 46 50% 31% 68% 46% 41% 
New Mexico.........March . 15 67% 3 100% 11% 
Aug. 35 63% 3 0% 8% 64% 50% 11% 
New York............. March .. 448 53% 672 27% 60% 
July ...... 1,485 58% 455 30% 23% 
ae 391 54% 858 34% 69% 56% 31% 46% 
North Carolina...Aug. ... 163 80% 38 74% 14% 80% 74% 14% 
North Dakota......July -....- 46 91% 3 67% 6% 91% 67% 6% 
Oklahoma..........--- Feb. 73 84% 8 13% 10% 
June 78 94% 15 93% 16% 89% 65% 13% 
Oregon... idy 98 45% 19 47% 16% 45% 47% 16% 
Pennsylvania......Jan. -...--. 109 38% 178 46% 63% 
ay ..... 325 70% 99 59% 23% 62% 50% 39% 

Rhode Island........ March 39 72% 13 77% 25% 
pee 41 59% 12 50% 23% 65% 64% 24% 

South Carolina....May -..... 36 92% 8 50% 18% 

Oct. - . 2 171% 9 44% 15% 83% 47% 16% 
South Dakota......Feb. -....- 3 100% a “sacee 0% 

June 4 100% S sme 0% 0 ae 0% 
Tennessee......-.----- ee 50 68% 41 34% 45% 

June 81 84% 31 68% 28% 78% 49% 35% 
TI sacs April 33 88% 5 60% 13% 

com ... 28 93% 3 33% 10% 90% 50% 12% 
Vermont.........-.----- a 11 91% 4 0% 27% 91% 0% 27% 
Virginia.................June 173 68% 102 51% 37% 

Dec. ...... 109 36% 101 24% 487% 56% 37% 41% 
Washington.......... 86 93% 26 54% 23% 

daly 116 78% 13 38% 10% 85% 49% 16% 
West Virginia...... March 9 100% 8 63% 47% 

“a 27 74% 3 67% 10% 81% 64% 23% 
Wisconsin...........-- = 23 87% 7 29% 23% 87% 29% 23% 
Wyoming........-.-.-- June 16 100% 5 100% 24% 

Dec. ...... 5 100% 4 100% 44% 100% 100% 30% 

Total for 46 States...........- 10,385 67% 5,594 40% 35% 67% 40% 35% 
Georgia, Ohio and Texas did not furnish separate figures on first-timers and repeaters. 
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First-Timers and Repeaters in 1952 








Percent 
% Repeaters Repeaters 
1952 to Total % Passing for Yr. to Total 
Exami- First-Timers Repeaters Taking First- Taking 

State nation Taking “% Pass. Taking “% Pass. Exam. Timers Repeaters 1952 
Alabama............... Feb. ...... 15 47% 2 100% 12% 

July ...... 15 73% 2 50% 12% 60% 75% 12% 
Arizona................. ) ee 18 100% 1 100% 5% 

July ...... 49 98% 6 100% 11% 99% 100% 9% 
Arkansas..... March 16 56% 23 39% 59% 

July ..;... 23 74% 43 30% 65% 67% 33% 63% 
California...... April 261 59% 496 63% 66% 

Oct. 731 61% 222 29% 23% 60% 52% 57% 
Colorado............... June 113 58% 30 57% 21% 

MMOGs nics 44 80% 43 26% 49% 64% 38% 32% 
Connecticut.......... June 116 73% 25 52% 18% 

Dec 42 71% 29 66% 41% 73% 59% 25% 
Delaware.............. May 4 50% 3 67% 43% 

Sep. 13 69% 1 100% 7% 65% 75% 19% 
Dist. of ColumbiaJune ...... 455 61% 112 29% 20% 

oo 291 54% 140 35% 32% 58% 32% 25% 
Florida...... ....March 25 40% 6 17% 19% 

We canis 60 39% 12 50% 17% 58% 39% 17% 
ee April 16 94% 1 1007 6% 

Aug. 25 76% 1 09 4% 83% 50% 5% 
Illinois........... March 335 73% 187 67% 36% 

July ...... 451 66% 132 46% 23% 69% 58% 29% 
Indiana...... April 55 80% 21 67% 28% 

123 85% 10 30% 8% 84% 55% 15% 
I oeisisscctccons Feb. 39 95% i SS aos 0% 

June 110 97% 1 0% 1% 

oS oe 32 100% 1 0% 3% 97% 0% 1% 
Kansas...... Pen .... 45 96% 2 100% 4% 

June ...... 63 97% (Rete nre 0% 

_ ee 16 94% ne 0% 96% 100% 2% 
Kentucky... Feb. ...... 21 90% 15 73% 42% 

June ...... 116 81% 9 22% 7% 82% 54% 15% 
Louisiana... March 47 85% 4 75% 8% 

July ...... 25 80% 9 44% 26% 83% 54% 79% 
Maine.....................Feb. 15 73% 17 82% 53% 

Aug. .. Si 74% 8 38% 12% 74% 68% 26% 
Maryland.............. March 104 68% 116 34% 53% 

July ...... 207 52% 94 35% 31% 61% 34% 40% 
Massachusetts.....July ...... 407 52% 264 20% 39% 

Dec. 130 37% 332 31% 72% 49% 26% 52% 
Michigan............... April 158 80% 89 45% 36% 

_. 327 64% 53 19% 14% 69% 35% 23% 
Minnesota............. March 26 85% 8 50% 24% 

July .... 166 82% 6 67% 3% 

geet 25 88% 24 83% 49% 83% 74% 15% 
Mississippi............ Feb. :...:. 34 76% 7 57% 17% 

July ...... 40 83% 5 40% 11% 80% 50% 14% ° 
Missourt.............. Fem. ...... 83 92% 15 87% 15% 

June ...... 189 91% 11 73% 5% 

Oct. 33 82% 8 63% 20% 90% 76% 10% 


Georgia, Ohio and Texas did not furnish separate figures on first-timers and repeaters. 
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First- Timers 


nd Repeaters in 1952 



































Percent 
% Repeaters Repeaters 
1952 to Total % Passing for Yr. to Total 
Exami- First-Timers Repeaters Taking First- Taking 
State nation Taking % Pass. Taking % Pass. Exam. Timers Repeaters 1952 
Montana............---- 11 64% 7 57% 39% 64% 57% 39% 
Nebraska.............. i, ... +B 100% CO 0% 

June ... 119 92% " eS 0% ee | seas 0% 
ON | ee March .. 8 75% 2 0% 20% 

—_. iW 71% 3 0% 15% 72% 0% 17% 
New Hampshire.June ... 40 68% 8 38% 17% 68% 38% 17% 
New Jersey..........Jan. -..... 67 54% 67 42% 50% 

June ... 90 78% 69 46% 43% 

| 104 69% 46 50% 31% 68% 46% 41% 
New Mexico......... March . 15 67% 3 100% 11% 

Aug. ...... 35 63% 3 0% 8% 64% 50% 11% 
New York.............March .. 448 53% 672 27% 60% 

July ...... 1,485 58% 455 30% 23% 

Nov. ...... . 391 54% 858 34% 69% 56% 31% 46% 
North Carolina....Aug. ... 163 80% 38 74% 14% 80% 747% 14% 
North Dakota......July -..... 46 91% 3 67% 6% 91% 67% 6% 
Oklahoma............. Feb. ... 73 84% 8 13% 10% 

June ... 78 94% 15 93% 16% 89% 65% 13% 
Se July ...... 98 45% 19 47% 16% 45% 47% 16% 
Pennsylvania.......Jan. ...... 109 38% 178 46% 63% 

ay .... 325 70% 99 59% 23% 62% 50% 39% 
Rhode Island........ March . 39 72% 13 17% 25% 

Se cocas 41 59% 12 50% 23% 65% 64% 24% 
South Carolina....May ...... 36 92% 8 50% 18% 

ee 711% 9 44% 15% 83% 47% 16% 
South Dakota......Feb. -..... 3 100% ce 0% 

June .... 4 100% Re ~“csnea 0% 100% a 0% 
Tennessee............-  — 50 68% 41 34% 45% 

June ... 81 84% 31 68% 28% 78% 49% 35% 
Re April ... 33 88% 5 60% 13% 

se... 93% 3 33% 10% 90% 50% 12% 
Vermont.............--- Sen. ..... 11 91% 4 0% 27% 91% 0% 27% 
Vitwinis.............. June ... 173 68% 102 51% 37% 

Dee. ...... 109 36% 101 24% 48% 56% 37% 41% 
Washington..........  _ 86 93% 26 54% 23% 

July ...... 116 78% 13 38% 10% 85% 49% 16% 
West Virginia......March .. 9 100% 8 63% 47% 

 ..... 27 74% 3 67% 10% 81% 64% 23% 
Wisconsin............. (-  o 23 87% 7 29% 23% 87% 29% 23% 
Wyoming............-. June .. 16 100% 5 100% 24% 

Des. ...... 5 100% 4 100% 44% 100% 100% 30% 
Total for 46 States.......... 10,385 67% 5,594 40% 35% 67% 40% 35% 


Georgia, Ohio and Texas did not furnish separate figures on first-timers and repeaters. 
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(Continued from page 121) 


perience of receiving an answer which is better reasoned than that of 
the court from whose decision the question was taken. The applicant 
may be graded 95, or 80, or he may be unfortunate enough to come up 
with a flunk of 30 or 40. There is no particular reason for adopting 75 
as a passing grade, except that it is so often used that it is natural to 
use it; 80, or 60, could be used just as well. What the examiner is really 
thinking is whether or not, in his judgment, the applicant’s reasoning is 
sound enough to pass him, to label him as good, excellent, off the beam, 
or very bad. 


Borderline Cases Reviewed 


When the grades are all in and tabulated, the full board meets to 
review the grades. Those who have failed in ten or fewer questions 
are not reviewed—they have passed the bar examinations and are 
given certificates. Those who have failed in 11 or more are carefully 
reviewed. “Borderline” grades are considered with great care and the 
benefit of the doubt is given where possible. This results in raising a 
substantial number of failures to a passing grade. 

The failures run roughly from 20 to 35 per cent on each examina- 
tion, and they have occasionally been considerably higher. These are 
not pleasant figures to contemplate when we think of the young men 
and women who have spent some years preparing for the bar, in col- 
lege and law school, only to fail to make the hurdle of bar examina- 
tions. It is not, however, the purpose of this paper to go into the rea- 
sons for failures. There are undoubtedly various reasons in individual 
cases. It is an interesting fact, however, that the percentage of failures 
among graduates of the better law schools is much lower than among 
those from law schools admittedly inferior. 

There are a number of problems in connection with bar examina- 
tions and admissions to which there are no very satisfactory solutions. 
I have mentioned the matter of bar examination subjects. Perhaps the 
time has come again to reconsider them. There is the problem of the 
repeaters. Under the present statute, one can take no more than three 
examinations in a three year period; subject to that limitation, there 
is no limit on the number of times one can take them. A much larger 
percentage of repeaters fail than those who take the examination for 
the first time. The number of applicants for the bar examination is 
steadily increasing, so that the time may come when the law will have 
to be amended to provide for paid readers to grade examinations, in 
order to lighten the increasing burden on the board of law examiners; 
or to increase the size of the board. 
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